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SECTION ONE – BACKGROUND INFORMATION AND INSTRUCTIONS TO TENDERERS
Introduction

1.1. The Royal Parks (TRP) is inviting tenders to set up a Landscape Construction Works framework contract.

1.2. The estimated total contract value is £4.5m.
1.3. The framework contract will be let for a period of 4 years in April 2017.  It is anticipated that a maximum of 5 Suppliers will be required to cover the full range of works.
TRP’s Corporate Objectives

1.4. TRP’s corporate objectives are to:

(i) conserve and enhance sustainably, for the enjoyment of this and future generations, our world class natural and built historic environment and our biodiversity;
(ii) engage with our visitors, stakeholders and partner organizations and understand their views;
(iii) manage the parks effectively and secure investment in the park assets and services through an appropriate combination of government funding, commercial income and philanthropy; and
(iv) be a centre of professional excellence where people want to work.
Management Policies

1.5. TRP’s management policies are designed to maintain the historical tradition of the parks as places for quiet and peaceful open air enjoyment by the public.  These policies can be summarised as:

(i) maintaining and conserving the landscape of the parks and the buildings and structures within them to a standard which is commensurate with their status and historical significance (the Parks are entered in English Heritage's Register of Historic Landscapes and Gardens);

(ii) recognising and preserving the status and dignity of the Royal Parks in the uses to which they are put;

(iii) resisting developments either inside the Royal Parks, on the periphery or external to them which would erode the quality of the Royal Parks;

(iv) conserving wildlife habitat and promoting nature conservation;

(v) liaising with local authorities and other interested parties on proposals affecting the Parks;

(vi) reducing risks to health and safety; and

(vii) Ensuring that all Parks are kept clear of litter and refuse as far as is practicable; and encouraging waste recycling and using recycled products where appropriate.

Definitions

1.6. These are the definitions of the terms found in the tender documentation relating to how the framework will be run based on the NEC3 framework 2013 form of contract:

i) Mini-tender Package: this will be provided to the framework Suppliers by the Employer for commissioning any work from the framework.  The mini-tender is the process of selection and quotation as part of the procurement process following establishment of the framework.  The mini-tender package will include:

a) Contract Data 
b) Site Information
c) Works Information, documents and drawings
d) Price List
The framework Suppliers will respond to the mini-tender by completing the following:

Supplier’s Offer and
Price List
ii) Supplier’s Offer & Price List: the documents provided by the Supplier demonstrating how they intend to undertake the work defined in the mini-tender Package and the Cost for undertaking the works.

iii) Cost: the parts of the Price List where the Supplier shows the charges for undertaking the works including staff hours, materials and expenses.

iv) Works Package: this is the document that finally defines the scope of the works by referencing the relevant Contract Data, Supplier’s Offer, Price List and Works Information and agrees to the Cost provided.  It shows any alterations to the original Tender Package or Supplier’s Offer.
Tender Documentation

1.7. The tender pack comprises the following documents:

	
	PAS91 - Selection Questionnaire (SQ)

	Schedule 1
	Enquiry document

	Schedule 2
	Contract Data

	Schedule 3
	Site Information for Contract

	Schedule 4
	Works Information Documents and Drawings

	Schedule 4a
	Works Information Itemising Quantity of Works

	Schedule 5
	The Supplier’s Offer and form of tender

	Schedule 6 
	Tender Response Document

	
	Tender Return Address Label


Timetable

1.8. The contract will be awarded according to the following provisional timetable:

	Action
	Due date

	Tender Advertised 
	Thursday 12th January, 2017

	SQ submission deadline
	Monday 13th February 2017

	Notification of short-listed tenderers
	Tuesday 21st February

	Deadline for tender-related queries
	Friday 17th March

	Tender submission deadline
	Thursday 23rd March 2017

	Clarification meetings
	To be confirmed

	Provisional contract award 
	Monday 17th April 2017

	Alcatel standstill period ends
	Midnight Thursday 27th April 

	Contract start
	Monday 1st May 2017


 Selection Questionnaire Process

1.9. The Employer will use the restricted procedure including an initial Selection Questionnaire (SQ) based on PAS91 to help short list a minimum of five qualified tenderers based on past experience and track record for formal Invitation to Tender.  The assessment will be based upon financial standing and professional and technical capacity/capability.

1.10. No information contained in the SQ, or in any communication made between the Employer and any potential provider in connection with the SQ, shall be relied upon as constituting a contract, agreement or representation that any contract shall be offered in accordance with the SQ.  Under no circumstances shall the Employer incur any liability in respect of the SQ or any supporting documentation.

1.11. The Employer will not reimburse any costs incurred by potential providers in connection with preparation and submission of their SQ responses.
1.12. Completed Selection Questionnaires should be emailed to procurement@royalparks.gsi.gov.uk no later than 14:00 on Monday 13th February, 2017.

Tender Process Conditions

1.13. Tender-related queries: tenderer questions raised during the tender period must be emailed to procurement@royalparks.gsi.gov.uk no later than 5 working days before the tender submission deadline.  All questions and answers will be emailed to all tenderers and/or uploaded to the Contracts Finder web site – tenderers MUST check the Contracts Finder web site frequently for such updates.

1.14. Alterations: none of the tender documents may be altered by the tenderer.  Price lists must be returned in Excel format.
1.15. Non-compliant tenders: tenders may not be considered if the complete information called for is not provided at the time of tendering.  Answers will only be marked up to the stipulated page limits.
1.16. Tender return address label: this is enclosed in the tender pack and must be used.  Envelopes/packages should be plain and bear no reference to the tenderer's name; franking machines which automatically print the company name should not be used.  Unlabelled tenders or those in envelopes that in any way identify the tenderer will not be considered.

1.17. Return of tenders: it is the tenderer’s responsibility to ensure that their tender is delivered no later than the appointed deadline.  Tenders received after the deadline will automatically be rejected.  Tenders must be sent to:

The Procurement Office
The Royal Parks

The Old Police House

Hyde Park

London

W2 2UH

By 14.00pm Thursday 23rd March 2017

NOTE: couriers sometimes have difficulty locating our offices in the middle of Hyde Park, which must be approached from West Carriage Drive.

1.18. Number of tenders: please submit one electronic copy on CD-ROM (our systems are compatible with Office 2007).  Individual attachments must not exceed 10Mb in size wherever possible.

1.19. email: tenders will not be considered if dispatched by email.

1.20. Highest scoring tender: the Employer does not bind itself to accept the highest scoring nor any tender.
1.21. Basis of prices: all prices must be quoted on the basis indicated in the accompanying documents and should exclude VAT.  Tenderers should also include any assumptions that they have made when assessing costs.

1.22. Guaranteed demand: any tender document references to likely demand and available budget are for information purposes only.  The Employer does not guarantee that the Suppliers will be requested to provide any of the works described in the tender documents.

1.23. Award criteria: the Framework Contract will be awarded to the tenderers who make the most economically advantageous tender.  Tenders will be marked using the criteria and weightings as detailed in the tender response document.

1.24. Tender confidentiality: please ensure that the following confidentiality requirements are adhered to:

a) All documents and information provided (by whatever means) are kept strictly confidential, are not disclosed nor allowed to be disclosed to any third party.

b) Confidential information is disclosed only to those of your employees who need to evaluate it in order to submit a response.

The Employer may require the return or destruction of any materials in your possession in which its confidential information is contained.  Should you not wish to submit a tender then we request that you promptly destroy all copies of this Invitation to Tender and enclosures and confirm to the Employer that you have done so.

1.25. Expenses and losses: the Employer will not be liable for any costs incurred by the tenderer responding to this Enquiry Document.  The preparation of a tender will be made without obligation by the Employer to acquire any of the works included in the tender, or to select any tender.
1.26. Freedom of Information Act: we are committed to open government and to meeting our legal responsibilities under the Freedom of Information Act 2000.  Accordingly, all information submitted to us may need to be disclosed by us in response to a request under the Act.  We may also decide to include certain information in the publication scheme, which we maintain under the Act.  If you consider that any of the information included in your tender is commercially sensitive, please identify it and explain (in broad terms) what harm may result from disclosure if a request is received, and the time period applicable to that sensitivity.
1.27. Transparency: government has set out the need for greater transparency across its operations to enable the public to hold public bodies and politicians to account.  This includes commitments relating to public expenditure, intended to help achieve better value for money.  Suppliers and those organisations looking to bid for public sector contracts should be aware that if they are awarded a new government contract, the resulting contract between the Supplier and government will be published.  In some circumstances, limited redactions will be made to some contracts before they are published in order to comply with existing law and for the protection of national security.

1.28. Trading names/invoicing: where invoices will be rendered by or payments are required to be made to an entity whose title differs in any respect from the title in which the tender is submitted, full details must be provided in a letter accompanying the tender.  Successful tenderers who fail to provide this information at tender stage may well experience delays in settlement of their account.

1.29. Terms and Conditions: the terms and conditions are the NEC3 Framework Contract (April 2013) terms and conditions.
Award Criteria

1.30. The Employer will use the following price/quality ratio to evaluate tenders:

	40%
	Price 

	60%
	Quality


1.31. Tenders will be assessed using the qualitative award criteria and weightings as listed in the Tender Response Document and the financial criteria as listed in the Works Information Itemising the Quantities of Work Required.

1.32. All answers given by tenderers to the quality criteria in the tender will be scored as follows:

	Score
	Interpretation

	0
	Does not meet the requirement

Does not comply and/or insufficient information provided to demonstrate that the Tenderer has the ability, understanding, experience, skills, resource and quality measures required to provide the supplies/services, with little or no evidence to support the response.

	1
	Reflects limited understanding

Major reservations of the Tenderers relevant ability, understanding, experience, skills, resource and quality measures to provide the supplies/services, with little or no evidence to support the response.

	2
	Reflects adequate understanding

Some minor reservations of the Tenderer’s relevant ability, understanding, experience, skills, resource and quality measures required to provide the supplies/services, with little evidence to support the response.

	3
	Good understanding and interpretation of requirements

Demonstration by the tenderer of the relevant ability, understanding, experience, skills, resource and quality measures required to provide the supplies/services, with evidence to support the response

	4
	Excellent understanding and interpretation

Above average demonstration by the tenderer of the relevant ability, understanding, experience, skills, resource and quality measures required to provide the supplies/services. Response identifies factors that will offer potential added value, with evidence to support the response.


Price will be scored as follows:

1)
Calculation of the mean price of the tendering Suppliers.

e.g.
Sum of tender Prices


Number of tender Prices

2)
Calculate the % difference between the tender price and the mean. 

e.g. 
Tender Price – Mean Price  x 100



Mean Price

3)
The mean is given the value of 50.

a)
One point is deducted from the tenderer’s score for each percentage point above the mean.

b)
One point is added to the tenderer’s score for each percentage point below the mean.

e.g.
% Difference x –1 (round to nearest whole number) + Mean Value (50)

4)
Multiply price score by the agreed price weighting.

Tender Submission
1.33. Initially, Suppliers only need to complete and return the SQ.  Following the SQ evaluation process, all short listed tenderers who are invited to tender must submit the following:

	Submission 1
	Completed tender response document (must include copies of insurance certificates, financial information and CVs and any other documentation pertinent to your tender submission

	Submission 2
	Completed Price list

	Submission 3
	Completed Form of Tender


Clarification Meetings & Presentations

Following submission of the tenders, selected tenderers may be asked to make a presentation and answer questions on their tender response.
SECTION TWO – SCOPE OF REQUIREMENTS
Background Information
1.34. The Royal Parks are managed by The Royal Parks Agency an executive agency of the Department for Culture Media and Sport.  The Royal Parks (TRP) Agency is responsible for managing and preserving over 5,000 acres of historic parkland across London, including valuable conservation areas and important habitats for wildlife.

1.35. The Royal Parks are: Bushy Park (with the Longford River), The Green Park, Greenwich Park, Hyde Park, Kensington Gardens, The Regent's Park (and Primrose Hill), Richmond Park, and St James's Park. TRP is also responsible for a number of other spaces in London including Brompton Cemetery, Victoria Tower Gardens, the gardens of 10, 11 and 12 Downing Street, and Grosvenor Square Garden.
1.36. TRP and the charity The Royal Parks Foundation are to become a new single organisation to fundraise for and manage the capital's eight Royal Parks.  Both organisations plan to join within a new charitable public corporation.  The date set for this change is 1st March, 2017 so this contract will be awarded by the new organisation.  It is anticipated that this will be a time of change.  The extent, value and type of projects may vary during the framework period and may not reflect the pattern typical of the last 4 years.

1.37. The Royal Parks contain a unique wealth of landscape history and design from medieval times to the present day, examples of high horticulture and extraordinary biodiversity, culture with strong links to the Royal family, ceremonial events and tradition.  As well as hosting royal ceremonies and events, annual international sporting events, charity events, concerts and Winter Wonderland they play an important role at the heart of their local communities with numerous small scale events, fun runs, educational activities, allotments etc.

1.38. The Royal Parks are Grade 1 listed landscapes on the English Register of Historic Parks and Gardens, and home to numerous Grade 1 and 11 listed buildings, artefacts and monuments. In addition Greenwich Park lies within a UNESCO World Heritage Site, Bushy Park has recently been designated as a Site of Special Scientific Interest (SSSI), and Richmond Park is a National Nature Reserve, London's largest Site of Special Scientific Interest and a European Special Area of Conservation.

1.39. The Royal Parks purpose is to ‘Manage the Royal Parks effectively and efficiently, balancing the responsibility to conserve and enhance the unique environments with creative policies to encourage access and to increase opportunities for enjoyment education, entertainment and healthy recreation’.

1.40. TRP’s core values are:
· to treat everyone with honesty, fairness, equality and respect;
· be open collaborative and professional;
· be proud of who we are, and strive for excellence in all we do; and
· demonstrate integrity in our day to day work, trusting and empowering each other.
1.41. TRP’s corporate objectives in 2016/17 are to:
· Conserve and enhance sustainably, for the enjoyment of this and future generations, our world class natural and built historic environment and our biodiversity.
· Engage with our visitors, stakeholders and partner organisations and understand their views.
· Manage the parks efficiently and secure investment in the parks' assets and services through an appropriate combination of government funding, commercial income and philanthropy.
· Be a centre of professional excellence where people want to work.
1.42. The vision for each park is set out in the specific Park Management Plan/ Conservation Management Plan, a 10 year plan with a 100 year vision; these are updated on a rolling basis.  An annual Operations Plan (5 year vision) identifies management objectives and projects that are due to be delivered in the immediate future and sets out priorities according to current constraints and opportunities.

1.43. TRP’s vision is supported by a number of strategy and policy documents including TRP’s Sustainability Strategy 2015 (draft), Play Policy 2015, Landscape Design Guide 2010, Hosting Major Events 2014, Small Events in the Royal Parks 2010, Education Strategy 2013-15, Stakeholder Strategy 2013-15, Sports Health and Wellbeing Strategy 2010-12.  It is anticipated that an overarching Landscape Strategy will be developed in 2017.
Framework Objective

1.44. The objective of the Landscape Construction Works Framework is to provide landscape construction works to the Royal Parks over the next 4 years.  Due to the breadth and scope of work anticipated over the next 4 years it is TRP’s intention to appoint between 5 -7 landscape Suppliers for the period of this Framework.

1.45. Suppliers will be required to provide construction works for a wide range of landscape projects including hard and soft elements ranging from the restoration of historic landscapes to new settings for buildings and facilities, water features and infrastructure, formal and informal play areas, sports facilities, cycling infrastructure, signage, habitat creation, car parks, etc.

1.46. Clerk of works/ building surveyor services – from time to time Suppliers may be asked to provide building surveyor/ clerk of works services in relation to construction projects.

1.47. The framework operates alongside other TRP specialist frameworks including Landscape Architect Services, Education and Community Engagement, Buildings Refurbishment Works, Project Support Services, and Irrigation Services.

1.48. Over the past few years Suppliers on the Landscape Construction Works Framework have helped to deliver a wide range of projects from multi-million pound Heritage Lottery Funded park wide projects to small low value individual projects. Currently projects are funded from a number of sources including internally through TRP’s Project Approval Group, TRP’s Works budget, grant funding for example HLF, LMCT etc and funds raised by the Royal Parks Foundation update.
1.49. TRP resources to deliver landscape development projects vary annually depending on staff capacity, income generated through large events and concerts, grant income and the level of government funding.

1.50. Landscape Consultancy work is currently tendered through the seven consultants on the Landscape Architects Services Framework, which was renewed for 4 years in early 2016.

1.51. TRP has a small in-house Landscape Team who, depending on capacity, will at times directly tender landscape construction projects and act as contract administrator as well as client, typically for smaller projects.
Contract, Project and Programme Management Requirements
1.52. NEC3 Contract - The Landscape Construction Framework will be delivered using the NEC3 – Engineering and Construction Short Contract April 2013 for all call-offs.  TRP has bespoke schedules and templates in relation to the NEC3 form of contract that the Suppliers will be required to use.  Suppliers are required to abide by the spirit of the NEC3 contract and work in a spirit of mutual collaboration and cooperation.
1.53. Prince2 Project Management Methodology - TRP has developed a bespoke approach to project management using the Prince2 Project Management Methodology.  The Supplier will be required to use and be familiar with Prince2 Management terminology and methodology including TRP templates for briefs, project workbooks, work packages, reports (highlight, checkpoint, end stage, exception), registers (risk, issue, quality), project logs etc depending on the complexity of the project.

1.54. The Supplier will be required to work with the TRP project management structure, and understand the roles and responsibilities of the Senior Responsible Officer, Project Sponsor, Project Board, Project Manager, Project Administrator, team structure and any other project specific requirements. They will be expected to work closely with the project manager (usually TRP Head of Landscape) at all times. 
1.55. The Supplier will be required to provide a suitably qualified and experienced representative to attend pre-start meetings, regular progress meetings, setting out and practical completion meetings and provide written updates on progress at intervals agreed as well as answering technical, programming, staffing and financial queries.

1.56. Programming - Suppliers will be required to issue a detailed construction phase programme prior to commencement of works in line with the NEC3 contract, and provide a regular update on progress against programme.  

Risk Management Requirements

1.57. TRP adopts a low tolerance to risk and Suppliers will be asked to provide their services with this in mind. Thorough and effective risk management is required at all stages of the design process and during project delivery. The Supplier will be required to keep an up to date risk register and report to the project manager on a regular basis.

1.58. The Supplier will be required to liaise with the Employer or authorised Employer’s representative and/or the Contract Administrator as appropriate to report any matters whatsoever, brought or coming to his attention, whether or not connected in any way with the works, which affect or is likely to effect the public enjoyment of the park(s), or which endangers or is likely to endanger the health or safety of any person.

Construction (Design and Management) Regulations 2015

1.59. The Supplier will normally be asked to provide services to cover the requirements of the CDM regulations 2015 and comply with the duties of Principal Contractor as set out in the regulations. 

1.60. TRP will provide a template for Health and Safety files and Operation and Maintenance Manuals and these will need to be compiled by the Supplier and approved by TRP prior to the signing off of final completion and the release of project retention monies.
Health and Safety Requirements

1.61. The Supplier will comply with the 1974 Health and Safety at work ETC Act.  At all times the Supplier will be required to provide:

· appropriate supervision of the works;

· detailed method statements, site/task-specific risk assessments prior to the commencement of works;
· H&S briefing of staff and visitors to works sites;

· appropriate PPE for operatives and subcontractors;
· information for the Health and Safety file for each project; and

· maintain accident and incident logs and issue reports.

Underground Services

1.62. The Supplier shall ensure that he has all available information on the location of underground services prior to commencing work on site. This information should be available on site at all times. A CAT scan is to be used prior to undertaking any excavations and all appropriate H and S procedures followed. No works should take place without method   

Customer Liaison
1.63. TRP requires that the Supplier provides a named director who will be responsible for all TRP projects. Update meetings will be programmed as / when necessary to ensure adequate progress is maintained on all projects (allow for quarterly). The Director will be asked to attend meetings at TRP’s offices when the attendance of a number of TRP staff is required. The director will be required to work closely and collaboratively with TRP management team, park based staff, Head of Landscape, Landscape Architect and other project managers as well as Landscape or other Consultants from TRP Frameworks.
Communications

1.64. The Supplier should submit a draft and seek approval from TRP Communications Team prior to the release of public statements / media releases in respect of tender awards or projects in the Royal Parks.
Advertising/ promotion within the parks

1.65. The Supplier shall not erect any advertising on hoardings within the Royal Parks. The colour, style and height of hoardings are to be agreed with the relevant TRP Park Manager. The style, size, colour and location of any signage is to be agreed prior to works commencing on site.

Dress code/ branding

1.66. The Supplier is to comply with TRP requirements re branded clothing and PPE, with operatives appropriately and decently dressed at all times in line with their company requirements.
Public/ visitor interaction

1.67. Suppliers will be working in a high profile international destination, Grade 1 listed landscapes, World Heritage Site, SSI etc. These attract international and high profile visitors with a high level of interest. Key stakeholders groups, Friends groups, TRP staff and visitors expect exemplary standards of behaviour from all those working in the parks. Queries and interaction with visitors will be routine.
1.68. Suppliers must be prepared to respond to the challenges of working in a public and highly visible space.  The Supplier can expect to be asked questions relating to directions, park features, opening times and related matters when working in the park.  The Suppliers must work with the Employer or authorised Employer’s representative to ensure all site staff are appropriately briefed; and ensure that employees comply with the spirit of the Citizens Charter and handle such requests courteously at all times.

Building Information Modelling (BIM) compliance and best practice

1.69. In line with the Government’s mandate that public sector centrally procured construction projects will be delivered using Building Information Modelling (BIM), TRP is working towards Level 2 BIM compliance.  The Supplier will be required to have a well-developed BIM Implementation Plan and be working towards Level 2 BIM compliance. In addition the Supplier will be required to work closely with TRP to facilitate the implementation of TRP’s ‘BIM Implementation Plan’ which is currently in development.
1.70. In line with the above the Supplier will be required to work closely with TRP to ensure that all file formats, naming, labelling and layering for O&M manuals, H&S file, AutoCAD/ GIS and other documents complies with BIM Level 2 requirements.
Best Practice

1.71. The Supplier will be expected to demonstrate ‘best practice’ at all times and uphold standards appropriate to their professional organisations either the BALI Code of Conduct and Quality Statement and/ or the Association of Professional Landscapers’ Charter. 

1.72. The Supplier will comply with all relevant TRP Policy and Strategies, Local and National Policy guidance, recommendations and guidance from Historic England, the relevant Local Authority Planning and Conservation Officers and respect the Wildlife and Countryside Act 1981.
1.73. The Supplier will follow TRP’s Guidance with regards to working in sensitive historic landscapes in particularly in relation to Archaeology and procedures set out in XX currently in draft.  Policy – to follow best practice as set out in TRP’s policy/ guidance adhering to procedures set out in guidance, correct notification and working practices, Archeological watching brief etc.

Environmental Management and Sustainability
1.74. Suppliers are required to demonstrate a pro active approach to ensuring a robust approach to sustainable construction techniques, the judicious sourcing and use of materials, recycling, reuse and disposal of materials.
Waste Management

1.75. Suppliers are required to provide the Employer with copies of Waste Management records for sustainability auditing purposes including description and weight of waste items, details of waste facility used for disposal and date of disposal.  Waste should be recorded in terms of tonnes going to landfill, reused/recycled, composted, incinerated without energy recovery or incinerated with energy recovery.

Timber procurement

1.76. Suppliers must conform to the Timber and wood derived products section of TRP’s Supplementary Contracts Clauses to ensure that all timber used on-site is sustainably sourced and that the appropriate paperwork is provided to show the chain of custody and evidence of sustainability.

Tree Protection

1.77. Suppliers are to outline relevant tree protection to BS 5837 within construction method statements and ensure that these standards and methods are maintained on-site at all times. Suppliers to ensure that they are following the Royal Parks Arboricultural Method Statement at all times, seek approval prior to commencements of works and to work with the Employer’s Arboricultural Officers when working adjacent to trees.

Site conditions

1.78. Suppliers must closely monitor site and weather conditions to prevent damage to the Park fabric and construction works from water logging, compaction of surfaces and frost damage.  Where concerns arise, Suppliers should consult the Employer’s Project Manager and make suggestions for mitigations e.g. installation of trackway or bark chips to protect grass surfaces, plastic sheeting to protect grout or concrete foundations, or temporary ramps or ducting implemented on congested access routes.

Restricted access

1.79. The Supplier may need to gain permission from the TRP staff for access to some areas of the parks not generally accessible to the public, for example buildings, monuments etc. They will always require permission prior to undertaking any survey work, exploratory investigations, trial pits etc.  Access may be restricted during ceremonial events, concerts and other public events.
Vehicle permits

1.80. All construction-related vehicles entering the site on a daily basis are to be issued with a stick-on (magnetic) or similar high-visibility permit.  Supplier to provide Park Management teams with vehicle/driver details to ensure issue of all appropriate vehicle permits.  Suppliers must ensure that all staff, sub-contractors and delivery operators are aware of and comply with the relevant Park Vehicle Code of Conduct.

Traffic Management

1.81. Supplier to liaise directly with the Employer or authorised Employer’s representative to ensure the safe and effective management of vehicle, cycle and pedestrian traffic around the work site.  Supplier to provide a detailed methodology, traffic management plans and appropriate signage to minimise potential conflict between construction traffic, deliveries park visitors and operations necessary for the day-to-day running of the park (grass cutting, sweeping, litter picking, etc.) to be approved by TRP prior to commencement on site.

Deliveries

1.82. Supplier to liaise directly with Park Management teams and delivery companies to ensure the safe and timely delivery of construction materials, equipment and supplies.  Supplier to confirm agreed delivery routes with the Employer or authorised Employer’s representative and ensure all parties are aware of large deliveries or those that require associated traffic management.

Access Restrictions

1.83. Ceremonies and events in the Royal Parks are possible during constructions works, and Suppliers should carefully read contract documentation to ensure they are fully aware of potential access restrictions.  These could take place at short notice. (please see specimen set of schedules attached).

Monitoring, Evaluation and Review

1.84. TRP requires regular and effective communication with Suppliers.  The Supplier shall provide a named, suitably qualified manager to attend all review meetings.  The frequency of review meetings is likely to be quarterly but will depend on work in hand etc.  Issues of poor performance can be drawn to the Supplier’s attention at these meetings and the consultant will be expected to put in place measures to remedy the situation as set out below.
1.85. The set of KPIs in Appendix A will be used to monitor the Supplier’s performance.  Performance review meetings will be held a minimum of every 6 months at which TRP will review and discuss the quality of work produced, value for money, programming, contract administration, project management, risk management and communication.  Each component will be evaluated and the score discussed, TRP may request feedback from TRP colleagues, sub-contractor’s, consultants etc.  Scores received for each KPI will be reviewed at this meeting. The Supplier will have the opportunity to raise any issues which they believe are affecting performance and work cooperatively with TRP to resolve these issues.

1.86. If the Supplier’s performance is rated poor in one or more areas they will be expected to take immediate steps to address the situation. TRP should be informed of the measures that have been put in place within 2 weeks of the meeting to rectify the problem and will expect updates on a monthly basis. If a Supplier receives a score of 1 (poor performance) for any of the KPIs stated on more than one occasion and does not rectify the issue(s) within the agreed period TRP reserve the right to terminate the Framework Agreement with that Supplier.
Appendix A – Key Performance Indicators
These measures will also be applied to all aspects of the service you provide.
	KPI
	Measure
	Evidence /Targets
	Score

	
	
	
	Poor
Satisfactory
Good
Excellent
	(1)
(2)
(3)
(4)

	Quality of work


	· consistent and timely information provided

· well written reports/ letters/ e mails

· appropriately skilled and knowledgeable staff

· consistent high standard of completed work with low levels of rectification of defects required


	· number of errors and inconsistencies in reports to be minimal - no of revisions

· written material – writing style/ grammatical errors/ typos to be minimal – no of revisions

· competent staff performance in correspondence/ meetings/ on site – feedback from contract administrator and TRP project manager

· number of defects, errors and inconsistencies in built works at a low level

· evidence of swift rectification of issues or defects identified on site – contract administration procedures
	

	Value for money


	· realistic costs that accurately reflect the project budget expectations set by QS

· scope of work delivered meets TRP’s expectations

· accurate pricing with low level of errors in tender returns


	· tender returns are within scope of costs estimates

· Suppliers requests for additional costs where project scope has not changed - zero

· TRP requests for additional works to meet the brief minimal, no of revisions

· total of completed project costs in relation to tendered prices not to exceed +5%
	

	Programme
	· realistic, deliverable programming

· projects well resourced

· appropriately qualified and experienced personnel


	· work delivered to programme with appropriate staff resources not to exceed +2 weeks

· Supplier able to deal with queries/ issues competently and within contractual time frame – feedback from contract administrator and TRP project manager

· Supplier proactively offers solutions to issues that require resolution through all stages of the project

· early warnings provided through contract admin process as required
	

	Contract Administration
	· accurate and timely financial management

· accurate and timely actions/ minutes

· well managed meetings/ site visits

· timely responses to Early Warning’s/ Compensation Event requests etc


	· accurate and timely pricing of compensation events, early warnings, certification and invoicing - within contractual timeframe and 100% accurate

· accurate and timely response to actions identified on site and in progress meetings

· timely attendance at site meetings and progress meetings
	

	Health and Safety and Risk Management
	· risk log in place

· accident log up to date and on site

· correct PPE all workers on site

· correct registration of visitors and use of PPE on site

· health and safety file upto date and all drawings with up to date site information relating to services and available to all operatives
	· up to date risk log that is effectively identifies risks – up to date at all progress meetings

· accident log up to date  and update presented at project progress meetings

· visitor log and observations during site visits

· up to date health and safety file available for inspection at site visits
	


SECTION THREE - THE MINI-TENDER PROCESS
The mini-tender process of selection and quotation
Each project will be competitively procured from the framework through mini-tender.
For straightforward and easy to specify projects price will be weighted more heavily, whereas greater emphasis may be placed on quality for more complex projects.

The Employer’s Project Manager will issue the Mini-tender Package to each of the appointed Suppliers who will in turn provide a quotation together with a description of how they intend to undertake the work if required.  The Employer’s Project Manager will undertake the selection process by assessing the submissions using the criteria contained in the Mini-tender Package.
SECTION FOUR – SUPPLEMENTARY CONTRACT CLAUSES
2. Definitions and Interpretation

1.1
In this Contract unless the context otherwise requires the following provisions shall have the meanings given to them below:

“Approval” means the written consent of the Employer.

“Employer” means the Secretary of State for Culture, Media and Sport and includes, but is not limited to, the Contract Manager. 

“Commencement Date” means the date of the Contract.

“Commercially Sensitive Information” means the information (i) listed in the Commercially Sensitive Information Schedule; or (ii) notified to the Employer in writing (prior to the commencement of this Framework Contract) which has been clearly marked as Commercially Sensitive Information comprised of information:
(a) 
which is provided by the Supplier to the Employer in confidence for the period set out in that Schedule or notification; and/or 

(b) 
which constitutes a trade secret.

“Confidential Information” means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either Party and all personal data and sensitive personal data within the meaning of the DPA.  Confidential Information shall not include information which: 

(a)
was public knowledge at the time of disclosure (otherwise than by breach of clause 14 (Confidential Information)); 

(b)
was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 

(c)
is received from a third party (who lawfully acquired it) without restriction as to its disclosure; or

(d)
is independently developed without access to the Confidential Information.
“Contract” means this written agreement between the Employer and the Supplier consisting of these clauses and any attached Schedules.
“Contracting Authority” means any contracting authority as defined in Regulation 2 of the Public Contracts Regulations 2015. 

“Contract Price” means the price (exclusive of any applicable VAT), payable to the Supplier by the Employer under the Contract, as set out in the Price List, for the full and proper performance by the Supplier of its obligations under the Contract.
“Crown” means the government of the United Kingdom (including the Northern Ireland Executive Committee and Northern Ireland Departments, the Scottish Executive and the National Assembly for Wales), including, but not limited to, government ministers, government departments, government and particular bodies and government agencies.    

“Default” means any breach of the obligations of the relevant Party (including but not limited to fundamental breach or breach of a fundamental term) or any other default, act, omission, negligence or negligent statement of the relevant Party or the Staff in connection with or in relation to the subject-matter of the Contract and in respect of which such Party is liable to the other.

“DPA” means the Data Protection Act 1998 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.  

“Environmental Information Regulations” means the Environmental Information Regulations 2004 and any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations.

“Equipment” means the Supplier’s equipment, plant, materials and such other items supplied and used by the Supplier in the performance of its obligations under the Contract.

“Fees Regulations” means the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004.

“FOIA” means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.

“Force Majeure” means any event or occurrence which is outside the reasonable control of the Party concerned and which is not attributable to any act or failure to take preventative action by that Party, including fire; flood; violent storm; pestilence; explosion; malicious damage; armed conflict; acts of terrorism; nuclear, biological or chemical warfare; or any other disaster, natural or man-made, but excluding:

(a) any industrial action occurring within the Supplier’s or any sub-Supplier’s organisation; or

(b) the failure by any sub-Supplier to perform its obligations under any sub-contract.
“Fraud” means any offence under Laws creating offences in respect of fraudulent acts or at common law in respect of fraudulent acts in relation to the Contract or defrauding or attempting to defraud or conspiring to defraud the Crown.

“Good Industry Practice” means standards, practices, methods and procedures conforming to the Law and the degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person or body engaged in a similar type of undertaking under the same or similar circumstances.
“Information” has the meaning given under section 84 of the FOIA.
“Intellectual Property Rights” means patents, inventions, trademarks, service marks, logos, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights and other similar rights or obligations whether registerable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off.

“Key Personnel” means those persons named in the Specification as being key personnel.

“Law” means any applicable Act of Parliament, subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978, exercise of the royal prerogative, enforceable community right within the meaning of Section 2 of the European Communities Act 1972, regulatory policy, guidance or industry code, judgment of a relevant court of law, or directives or requirements or any Regulatory Body of which the Supplier is bound to comply.
“Monitoring Schedule” means the Schedule containing details of the monitoring arrangements.

“Month” means calendar month.
“Party” means a party to the Contract.
“Premises” means the location where the Services are to be supplied, as set out in the Specification.
“Pricing List” means the Schedule containing details of the Contract Price.
“Property” means the property, other than real property, issued or made available to the Supplier by the Employer in connection with the Contract.

“Quality Standards” means the quality standards published by BSI British Standards, the National Standards Body of the United Kingdom, the International Organisation for Standardization or other reputable or equivalent body, (and their successor bodies) that a skilled and experienced operator in the same type of industry or business sector as the Supplier would reasonably and ordinarily be expected to comply with, and as may be further detailed in the Specification.
“Receipt” means the physical or electronic arrival of the invoice at the address of the Employer or at any other address given by the Employer to the Supplier for the submission of invoices.

“Regulatory Bodies” means those government departments and regulatory, statutory and other entities, committees, ombudsmen and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in the Contract or any other affairs of the Employer and “Regulatory Body” shall be construed accordingly.

“Replacement Supplier” means any third party service provider appointed by the Employer to supply any services which are substantially similar to any of the Services and which the Employer receives in substitution for any of the Services following the expiry, termination or partial termination of the Contract.

“Request for Information” shall have the meaning set out in FOIA or the Environmental Information Regulations as relevant (where the meaning set out for the term “request” shall apply).

"Relevant Convictions" means a conviction that is relevant to the nature of the Services

“Schedule” means a schedule attached to, and forming part of, the Contract.

“Services” means the services to be supplied as specified in the Specification.

“Specification” means the description of the Services to be supplied under the Contract as set out in the Works Information, documents and drawings including, where appropriate, the Key Personnel, the Premises and the Quality Standards.  

“Staff” means all persons employed by the Supplier to perform its obligations under the Contract together with the Supplier’s servants, agents, Suppliers and sub-Suppliers used in the performance of its obligations under the Contract.

“Staff Vetting Procedure” means the Employer’s procedures for the vetting of personnel and as advised to the Supplier by the Employer.
“Supplier” means the person, firm or company with whom the Employer enters into the Framework Contract.

“Tender” means the document(s) submitted by the Supplier to the Employer in response to the Employer’s invitation to tender for formal offers to supply it with the works. 

“VAT” means value added tax in accordance with the provisions of the Value Added Tax Act 1994 and any subsequent amendments to this Act.
“Working Day” means a day (other than a Saturday or Sunday) on which banks are open for general business in the City of London.  

1.2
The interpretation and construction of this Contract shall be subject to the following provisions:
(a)
words importing the singular meaning include where the context so admits the plural meaning and vice versa;

(b)
words importing the masculine include the feminine and the neuter; 

(c)
reference to a clause is a reference to the whole of that clause unless stated otherwise;
(d) 
reference to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended by any subsequent enactment, modification, order, regulation or instrument as subsequently amended or re-enacted;
(e)
reference to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted and their successors and permitted assigns or transferees;
(f)
the words “include”, “includes” and “including” are to be construed as if they were immediately followed by the words “without limitation”; and

(g)
headings are included in the Contract for ease of reference only and shall not affect the interpretation or construction of the Contract.
Conflicts of Interest

2.1 The Supplier shall take appropriate steps to ensure that neither the Supplier nor any Staff is placed in a position where, in the reasonable opinion of the Employer, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Supplier and the duties owed to the Employer under the provisions of the Contract.  The Supplier will disclose to the Employer full particulars of any such conflict of interest which may arise.

2.2 The Employer reserves the right to terminate the Contract immediately by notice in writing and/or to take such other steps it deems necessary where, in the reasonable opinion of the Employer, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Supplier and the duties owed to the Employer under the provisions of the Contract. The actions of the Employer pursuant to this clause shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Employer.

Supplier’s Staff

2.1. The Employer may, by written notice to the Supplier, refuse to admit onto, or withdraw permission to remain on, the Premises:


(a)
any member of the Staff; or


(b)
any person employed or engaged by any member of the Staff,

whose admission or continued presence would, in the reasonable opinion of the Employer, be undesirable. 

2.2. At the Employer’s written request, the Supplier shall provide a list of the names and addresses of all persons who may require admission in connection with the Contract to the Premises, specifying the capacities in which they are concerned with the Contract and giving such other particulars as the Employer may reasonably request.  

2.3. The Supplier’s Staff, engaged within the boundaries of the Premises, shall comply with such rules, regulations and requirements (including those relating to security arrangements) as may be in force from time to time for the conduct of personnel when at or outside the Premises.
2.4. The Supplier shall comply with Staff Vetting Procedures in respect of all persons employed or engaged in the provision of the Services.  The Supplier confirms that all persons employed or engaged by the Supplier were vetted and recruited on a basis that is equivalent to and no less strict than the Staff Vetting Procedures.

2.5. The Employer may require the Supplier to ensure that any person employed in the provision of the Services has undertaken a Criminal Records Bureau check as per the Staff Vetting Procedures.  The Supplier shall ensure that no person who discloses that he/she has a Relevant Conviction, or is found by the Supplier to have a Relevant Conviction (whether as a result of a police check or through the Criminal Records Bureau check or otherwise) is employed or engaged in the provision of any part of the Services.
2.6. If the Supplier fails to comply with clause 3.2 within 2 weeks of the date of the request and in the reasonable opinion of the Employer, such failure may be prejudicial to the interests of the Crown, then the Employer may terminate the Contract, provided always that such termination shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Employer.
3.2 The decision of the Employer as to whether any person is to be refused access to the Premises and as to whether the Supplier has failed to comply with clause 3.2 shall be final and conclusive.
Inspection of Premises

2.7. Save as the Employer may otherwise direct, the Supplier is deemed to have inspected the Premises before submitting its Tender and to have made appropriate enquiries so as to be satisfied in relation to all matters connected with the performance of its obligations under the Contract.

Recovery of Sums Due
2.8. Wherever under the Contract any sum of money is recoverable from or payable by the Supplier (including any sum which the Supplier is liable to pay to the Employer in respect of any breach of the Contract), the Employer may unilaterally deduct that sum from any sum then due, or which at any later time may become due to the Supplier under the Contract or under any other agreement or contract with the Employer.

2.9. Any overpayment by either Party, whether of the Contract Price or of VAT or otherwise, shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment.

2.10. The Supplier shall make all payments due to the Employer without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Supplier has a valid court order requiring an amount equal to such deduction to be paid by the Employer to the Supplier.
2.11. All payments due shall be made within a reasonable time unless otherwise specified in the Contract, in cleared funds, to such bank or building society account as the recipient Party may from time to time direct.
Prevention of Corruption

2.12. 6.1
The Supplier shall not offer or give, or agree to give, to the Employer or any other public body or any person employed by or on behalf of the Employer or any other public body any gift or consideration of any kind as an inducement or reward for doing, refraining from doing, or for having done or refrained from doing, any act in relation to the obtaining or execution of the Contract or any other contract with the Employer or any other public body, or for showing or refraining from showing favour or disfavour to any person in relation to  the  Contract or any such contract. 

2.13. The Supplier warrants that it has not paid commission or agreed to pay commission to the Employer or any other public body or any person employed by or on behalf of the Employer or any other public body in connection with the Contract. 

2.14. If the Supplier, its Staff or anyone acting on the Supplier’s behalf, engages in conduct prohibited by clauses 6.1 or 6.2, the Employer may:

(a) terminate the Contract and recover from the Supplier the amount of any loss suffered by the Employer resulting from the termination, including the cost reasonably incurred by the Employer of making other arrangements for the supply of the Services and any additional expenditure incurred by the Employer throughout the remainder of the Contract Period; or
(b) recover in full from the Supplier any other loss sustained by the Employer in consequence of any breach of  those clauses. 

Prevention of Fraud

2.15. The Supplier shall take all reasonable steps, in accordance with Good Industry Practice, to prevent Fraud by Staff and the Supplier (including its shareholders, members, directors) in connection with the receipt of monies from the Employer.  

2.16. The Supplier shall notify the Employer immediately if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur.  
2.17. If the Supplier or its Staff commits Fraud in relation to this or any other contract with the Crown (including the Employer) the Employer may:

(a) terminate the Contract and recover from the Supplier the amount of any loss suffered by the Employer resulting from the termination,  including the cost reasonably incurred by the Employer of making other arrangements for the supply of the Services and any additional expenditure incurred by the Employer throughout the remainder of the Contract Period; or 
(b)
recover in full from the Supplier any other loss sustained by the Employer in consequence of any breach of this clause.
Discrimination

2.18. The Supplier shall not unlawfully discriminate either directly or indirectly on such grounds as race, colour, ethnic or national origin, disability, sex or sexual orientation, religion or belief, or age and without prejudice to the generality of the foregoing the Supplier shall not unlawfully discriminate within the meaning and scope of the Sex Discrimination Act 1975, the Race Relations Act 1976, the Equal Pay Act 1970, the Disability Discrimination Act 1995, the Employment Equality (Sexual Orientation) Regulations 2003, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Age) Regulations 2006, the Equality Act 2006, the Human Rights Act 1998 or other relevant or equivalent legislation, or any statutory modification or re-enactment thereof. 

2.19. The Supplier shall take all reasonable steps to secure the observance of clause 8.1 by all Staff.
The Contracts (Rights of Third Parties) Act 1999

2.20. A person who is not a Party to the Contract shall have no right to enforce any of its provisions which, expressly or by implication, confer a benefit on him, without the prior written agreement of both Parties. This clause does not affect any right or remedy of any person which exists or is available apart from the Contracts (Rights of Third Parties) Act 1999 and does not apply to the Crown.

Environmental Requirements

2.21. The Supplier shall, when working on the Premises, perform its obligations under the Contract in accordance with the Employer’s environmental policy, which is to conserve energy, water, wood, paper and other resources, reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases, volatile organic compounds and other substances damaging to health and the environment.

2.22. The Supplier shall comply in all material respects with all applicable environmental laws and regulations in force from time to time in relation to the Services.  Without prejudice to the generality of the foregoing, the Supplier shall promptly provide all such information regarding the environmental impact of the Services as may reasonably be requested by the Employer.

2.23. The Supplier shall meet all reasonable requests by the Employer for information evidencing compliance with the provisions of this Clause 10 by the Supplier.

2.24. Where the Supplier is required to submit reports to the Employer, all of the paper used shall be Elemental Chlorine Free and 100% recycled with a minimum of 80% post consumer waste, unless otherwise agreed with the Employer.

Health and Safety

2.25. The Supplier shall promptly notify the Employer of any health and safety hazards which may arise in connection with the performance of its obligations under the Contract.  The Employer shall promptly notify the Supplier of any health and safety hazards which may exist or arise at the Premises and which may affect the Supplier in the performance of its obligations under the Contract.

2.26. While on the Premises, the Supplier shall comply with any health and safety measures implemented by the Employer in respect of Staff and other persons working there.

2.27. The Supplier shall notify the Employer immediately in the event of any incident occurring in the performance of its obligations under the Contract on the Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.

2.28. 
The Supplier shall comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Staff and other persons working on the Premises in the performance of its obligations under the Contract.

2.29. The Supplier shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc Act 1974) is made available to the Employer on request.

Data Protection Act

2.30. For the purposes of this Clause 12, the terms “Data Controller”, “Data Processor”, “Data Subject”, “Personal Data”, “Process” and “Processing shall have the meaning prescribed under the DPA.

2.31. The Supplier shall (and shall ensure that all of its Staff) comply with any notification requirements under the DPA and both Parties will duly observe all their obligations under the DPA which arise in connection with the Contract.
2.32. Notwithstanding the general obligation in clause 12.2, where the Supplier is processing Personal Data (as defined by the DPA) as a Data Processor for the Employer the Supplier shall:

(a) process the Personnel Data only in accordance with instructions from the Employer (which may be specific instructions or instructions of a general nature) as set out in this Contract or as otherwise notified by the Employer;

(b) comply with all applicable laws;

(c) process the Personal Data only to the extent; and in such manner as is necessary for the provision of the Provider’s obligations under this Contract or as is required by Law or any Regulatory Body;

(d) implement appropriate technical and organisational measures to protect the Personal Data against unauthorised or unlawful Processing and against accidental loss, destruction, damage, alteration or disclosure.  These measures shall be appropriate to the harm which might result from any unauthorised or unlawful Processing, accidental loss, destruction or damage to the Personal Data and having regard to the nature of the Personal Data which is to be protected;

(e) take reasonable steps to ensure the reliability of its staff and agents who may have access to the Personal Data;

(f) obtain prior written consent from the Employer in order to transfer the Personal Data to any sub-Supplier for the provision of the Services;

(g) not cause or permit the Personal Data to be transferred outside of the European Economic Area without the prior consent of the Employer;

(h) ensure that all staff and agents required to access the Personal Data are informed of the confidential nature of the Personal Data and comply with the obligations set out in this clause 12;

(i) ensure that none of the staff and agents publish disclose or divulge any of the Personal Data to any third parties unless directed in writing to do so by the Employer
(j) not disclose Personnel Data to any third parties in any circumstances other than with the written consent of the Employer or in compliance with a legal obligation imposed upon the Employer; and

notify the Employer (within [five] Working Days) if it receives:

(k) a request from a Data Subject to have access to that person’s Personal Data; or
(l) a complaint or request relating to the Employer’s obligations under the DPA.
2.33. The provision of this Clause 12 shall apply during the Contract Period and indefinitely after its expiry.

Official Secrets Acts 1911 to 1989, S182 of the Finance Act 1989 

2.34. The Supplier shall comply with, and shall ensure that its Staff comply with, the provisions of: 

(a) the Official Secrets Acts 1911 to 1989; and
(b)
Section 182 of the Finance Act 1989.
2.35. In the event that the Supplier or its Staff fail to comply with this clause, the Employer reserves the right to terminate the Contract by giving notice in writing to the Supplier.

Confidential Information

2.36. Except to the extent set out in this clause or where disclosure is expressly permitted elsewhere in this Contract, each Party shall:

(a) treat the other party's Confidential Information as confidential and safeguard it accordingly; and

(b) not disclose the other party's Confidential Information to any other person without the owner's prior written consent.
2.37. Clause 14.1 shall not apply to the extent that: 

a) such disclosure is a requirement of Law placed upon the party making the disclosure, including any requirements for disclosure under the FOIA, Code of Practice on Access to Government Information or the Environmental Information Regulations pursuant to clause 15 (Freedom of Information); 

b) such information was in the possession of the party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner; 

c) such information was obtained from a third party without obligation of confidentiality; 

d) such information was already in the public domain at the time of disclosure otherwise than by a breach of this Contract; or 

e) it is independently developed without access to the other party's Confidential Information. 

2.38. The Supplier may only disclose the Employer's Confidential Information to the Staff who are directly involved in the provision of the Services and who need to know the information, and shall ensure that such Staff are aware of and shall comply with these obligations as to confidentiality. 

2.39. The Supplier shall not, and shall ensure that the Staff do not, use any of the Employer's Confidential Information received otherwise than for the purposes of this Framework Contract. 

2.40. At the written request of the Employer, the Supplier shall procure that those members of the Staff identified in the Employer's notice signs a confidentiality undertaking prior to commencing any work in accordance with this Framework Contract.

2.41. Nothing in this Framework Contract shall prevent the Employer from disclosing the Supplier's Confidential Information:
(a)
to any Crown Body or any other Contracting Employer. All Crown Bodies or Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Crown Bodies or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Crown Body or any Contracting Employer; 

(b)
to any Supplier or other person engaged by the Employer or any person conducting an Office of Government Commerce gateway review; 

(c)
for the purpose of the examination and certification of the Employer's accounts; or 

(d)
for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Employer has used its resources. 

2.42. The Employer shall use all reasonable endeavours to ensure that any government department, Contracting Employer, employee, third party or sub-Supplier to whom the Supplier's Confidential Information is disclosed pursuant to clause 14.6 is made aware of the Employer's obligations of confidentiality. 

2.43. Nothing in this clause 14 shall prevent either party from using any techniques, ideas or know-how gained during the performance of the Framework Contract in the course of its normal business to the extent that this use does not result in a disclosure of the other party's Confidential Information or an infringement of IPR. 

2.44. The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this Contract is not Confidential Information.  The Employer shall be responsible for determining in its absolute discretion whether any of the content of the Contract is exempt from disclosure in accordance with the provisions of the FOIA.  Notwithstanding any other term of this Contract, the Supplier hereby gives his consent for the Employer to publish the Contract in its entirety, (but with any information which is exempt from disclosure in accordance with the provisions of the FOIA redacted) including from time to time agreed changes to the contract, to the general public.
(a) The Employer may consult with the Supplier to inform its decision regarding any redactions but the Employer shall have the final decision in its absolute discretion.
(b) The Supplier shall assist and cooperate with the Employer to enable the Employer to publish this Contract.
Freedom of Information

2.45. The Supplier acknowledges that the Employer is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Employer to enable the Employer to comply with its Information disclosure obligations.
2.46. The Supplier shall and shall procure that any sub-Suppliers shall transfer to the Employer all Requests for Information that it receives as soon as practicable and in any event within two Working Days of receiving a Request for Information;
(a)
provide the Employer with a copy of all Information in its possession, or power in the form that the Employer requires within five Working Days (or such other period as the Employer may specify) of the Employer's request; and
(b)
provide all necessary assistance as reasonably requested by the Employer to enable the Employer to respond to the Request for Information within the time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.
2.47. The Employer shall be responsible for determining in its absolute discretion and notwithstanding any other provision in this Framework Contractor any other agreement whether the Commercially Sensitive Information and/or any other Information is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations.
2.48. In no event shall the Supplier respond directly to a Request for Information unless expressly authorised to do so by the Employer.
2.49. The Supplier acknowledges that (notwithstanding the provisions of Clause 14) the Employer may, acting in accordance with the Secretary of State for Constitutional Affairs Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the Freedom of Information Act 2000 (“the Code”), be obliged under the FOIA, or the Environmental Information Regulations to disclose information concerning the Supplier or the Services in certain circumstances:
(a) without consulting the Supplier; or
(b) following consultation with the Supplier and having taken their views into account;
provided always that where 15.5(a) applies the Employer shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Supplier advanced notice, or failing that, to draw the disclosure to the Supplier’s attention after any such disclosure.
2.50. The Supplier shall ensure that all Information is retained for disclosure and shall permit the Employer to inspect such records as requested from time to time.
2.51. The Supplier acknowledges that the Commercially Sensitive Information listed in the Commercially Sensitive Information Schedule is of indicative value only and that the Employer may be obliged to disclose it in accordance with this clause 15.
Publicity, Media and Official Enquiries
2.52. Without prejudice to the Employer’s obligations under the FOIA, neither Party shall make any press announcement or publicise the Contract or any part thereof in any way, except with the written consent of the other Party.
2.53. Both Parties shall take reasonable steps to ensure that their servants, employees, agents, sub-Suppliers, professional advisors and Suppliers comply with clause 16.1.


Security

2.54. The Employer shall be responsible for maintaining the security of the Premises in accordance with its standard security requirements.  The Supplier shall comply with all security requirements of the Employer while on the Premises, and shall ensure that all Staff comply with such requirements.

2.55. The Employer shall provide the Supplier upon request copies of its written security procedures and shall afford the Supplier upon request with an opportunity to inspect its physical security arrangements.
 Intellectual Property Rights
2.56. All Intellectual Property Rights in any guidance, specifications, instructions, toolkits, plans, data, drawings, databases, patents, patterns, models, designs or other material (the "IP Materials"):

(a)
furnished to or made available to the Supplier by or on behalf of the Employer shall remain the property of the Employer; and

(b)
prepared by or for the Supplier on behalf of the Employer for use, or intended use, in relation to the performance by the Supplier of its obligations under the Contract shall belong to the Employer;


and the Supplier shall not, and shall ensure that the Staff shall not, (except when necessary for the performance of the Contract) without prior Approval, use or disclose any Intellectual Property Rights in the IP Materials.

2.57. The Supplier hereby assigns to the Employer, with full title guarantee, all Intellectual Property Rights which may subsist in the IP Materials prepared in accordance with clause 18.1(b).  This assignment shall take effect on the date of the Contract or as a present assignment of future rights that will take effect immediately on the coming into existence of the Intellectual Property Rights produced by the Supplier.  The Supplier shall execute all documentation necessary to execute this assignment.  

2.58. The Supplier shall waive or procure a waiver of any moral rights subsisting in copyright produced by the Contract or the performance of the Contract.  

2.59. The Supplier shall ensure that the third party owner of any Intellectual Property Rights that are or which may be used to perform the Contract grants to the Employer a non-exclusive licence or, if itself a licensee of those rights, shall grant to the Employer an authorised sub-licence, to use, reproduce, modify, develop and maintain the Intellectual Property Rights in the same.  Such licence or sub-licence shall be non-exclusive, perpetual, royalty free and irrevocable and shall include the right for the Employer to sub-license, transfer, novate or assign to other Contracting Authorities, the Replacement Supplier or to any other third party supplying services to the Employer.

2.60. The Supplier shall not infringe any Intellectual Property Rights of any third party in supplying the Services and the Supplier shall, during and after the Contract Period, indemnify and keep indemnified and hold the Employer and the Crown harmless from and against all actions, suits, claims, demands, losses, charges, damages, costs and expenses and other liabilities which the Employer or the Crown may suffer or incur as a result of or in connection with any breach of this clause, except where any such claim arises from:

(a) items or materials based upon designs supplied by the Employer; or

(b)
the use of data supplied by the Employer which is not required to be verified by the Supplier under any  provision of the Contract.

2.61. The Employer shall notify the Supplier in writing of any claim or demand brought against the Employer for infringement or alleged infringement of any Intellectual Property Right in materials supplied or licensed by the Supplier.

2.62. The Supplier shall at its own expense conduct all negotiations and any litigation arising in connection with any claim for breach of Intellectual Property Rights in materials supplied or licensed by the Supplier, provided always that the Supplier shall:
(a)
consult the Employer on all substantive issues which arise during the conduct of such litigation and negotiations; 

(b)
take due and proper account of the interests of the Employer; and

(c)
not settle or compromise any claim without the Employer’s prior written consent (not to be unreasonably withheld or delayed).

2.63. The Employer shall at the request of the Supplier afford to the Supplier all reasonable assistance for the purpose of contesting any claim or demand made or action brought against the Employer or the Supplier by a third party for infringement or alleged infringement of any third party Intellectual Property Rights in connection with the performance of the Supplier’s obligations under the Contract and the Supplier shall indemnify the Employer for all costs and expenses (including, but not limited to, legal costs and disbursements) incurred in doing so.  The Supplier shall not, however, be required to indemnify the Employer in relation to any costs and expenses incurred in relation to or arising out of a claim, demand or action which relates to the matters in clause 18.5(a) or (b).

Timber and wood derived products

2.64. All timber and wood-derived products supplied or used by the Supplier in performance of the Contract (including all timber and wood-derived products supplied or used by sub-Suppliers) shall comply with the Contract Specification.

2.65. In addition to the requirements of clause 19.1 above, all Timber and wood-derived products supplied or used by the Supplier in performance of the Contract (including all Timber and wood-derived products supplied or used by sub-Suppliers) shall originate from a forest source where management of the forest has full regard for:
· identification, documentation and respect of legal, customary and traditional tenure and use rights related to the forest;
· mechanisms for resolving grievances and disputes including those relating to tenure and use rights, to forest management practices and to work conditions; and
· safeguarding the basic labour rights and health and safety of forest workers.
2.66. If requested by the Employer, and not already provided at the tender evaluation stage, the Supplier shall provide to the Employer evidence that the Timber and wood-derived products supplied or used in the performance of the Contract complies with the requirements of the Contract Specification. If requested by the Employer the Supplier shall provide to the Employer evidence that the Timber and wood-derived products supplied or used in the performance of the Contract complies with the requirements of the social criteria defined in section 19.2 above.
2.67. The Employer reserves the right at any time during the execution of the Contract and for a period of 6 years from final delivery under the Contract to require the Supplier to produce the evidence required for the Employers inspection within 14 days of the Employers written request.
2.68. The Supplier shall maintain records of all timber and wood derived products delivered to and accepted by the Employer. Such information shall be made available to the Employer if requested, for a period of 6 years from final delivery under the Contract.

2.69. The Employer reserves the right to decide whether the evidence submitted to it demonstrates legality and sustainability, or FLEGT-licence or equivalent, and is adequate to satisfy the Employer that the timber and wood-derived product complies with the contract specification. The Employer reserves the right to decide whether the evidence submitted to it is adequate to satisfy the Employer that the timber and wood-derived products complies with the requirements of the social criteria defined in section 19.2 above. In the event that the Employer is not satisfied, the Supplier shall commission and meet the costs of an “independent verification” and resulting report that will (a) verify the forest source of the timber or wood and (b) assess whether the source meets the relevant criteria.

2.70. In this Contract, "Independent Verification" means that an evaluation is undertaken and reported by an individual or body whose organisation, systems and procedures conform to ISO Guide 65:1996 (EN 45011:1998) General requirements for bodies operating product certification systems or equivalent, and who is accredited to audit against forest management standards by a body whose organisation, systems and procedures conform to ISO 17011: 2004 General Requirements for Providing Assessment and Accreditation of Conformity Assessment Bodies or equivalent.

2.71. The Employer reserves the right to reject any timber or wood-derived products that do not comply with the Contract Specification. The Employer reserves the right to reject any timber and wood-derived products that do not comply with the requirements of the social criteria defined in section 19.2 above. Where the Employer exercises its right to reject any timber and wood-derived products, the Supplier shall supply alternative timber and wood-derived products, which does so comply, at no additional cost to the Employer and without causing delay to the Contract completion period.
Assignment and Novation

2.72. The Employer is entitled to assign or otherwise dispose of its rights under this Contract or any part thereof to:
i) any Contracting Body; or

ii) any other body (including any private sector body) which substantially performs any of the functions that previously had been performed by the Employer.

2.73. The Supplier does not, without the written consent of the Service Manager, assign or transfer this contract, or any part of, share of or interest in it.  In the absence of the Service Manager’s written consent no sum of money becoming due under this contract is payable to any person other than the Supplier.
2.74. The Employer is entitled to, and the Supplier gives consent to, the novation of this contract or any part thereof to:
i) any Contracting Body; or

ii) any other body (including any private sector body) which substantially performs any of the functions that previously had been performed by the Employer;

upon such terms as the Employer proposes, provided that where such novation increases the burden on the Supplier pursuant to this contract, the novation shall be a compensation event.

2.75. Any change in the legal status of the Employer such that it ceases to be a Contracting Body does not affect the validity of this contract.  In such circumstances, this contract binds and inures to the benefit of any successor body to the Employer. 
2.76. If this Contract is novated to a body which is not a Contracting Body or if a successor body which is not a Contracting Body becomes the Employer (both such bodies being referred to in the remainder of this clause as the “transferee”) the transferee is only able to assign, novate or otherwise dispose of its rights and obligations under this contract or any part thereof with the written consent of the Supplier.
Price and Adjustment

2.77. The Contract Price will be reviewed annually and shall be reasonably increased or decreased by written agreement between the Supplier and the Employer.
2.78. Any increase in the Contract Price pursuant to clause 21.1, with the exception of Contract Price rates relating to steel, shall not exceed the percentage change in the Office of National Statistics’ Consumer Prices Index (CPI).
2.79. Any increase in the Contract Price rates for steel items shall not exceed the percentage change published in UK Steel’s Annual Key Statistics.
